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The issue of equal opportunity and opeh and fair competition in federal ‘contracting isa

critical one. Government contracting should be based on sound, credible criteria and should be

awarded to the lowest responsible bidder, regardless of labor affiliation. Public owners havea

duty to the public to be fiscally responsible and to avoid favoritism, fraud, or corruption in the .
procurement process. These interests are not served when the agency requires a union-only PLA,
which discourages the vast majority of the industry (over 80 percent) from bidding, particularly

small and minority- or women-owned businesses. Moreover, when competition is limited, the

cost of the work to the public increases. These costs are ultimately passed on to taxpayers. The

only way to protect the fnublic is to ensure the contracts are openly bid and awarded to the lowest

responsible bidder.

Union-Only PLAs are Discriminatory

Union-only PLAs have a discrinﬁnatory effect because their requirements state thatas a

condition of awarding the contract, the successful bidder must agree that it and its subcontractors

will become subject to a union agreement, pay union wages and benefits, follow union work

rules, and use workers referred through a union hiring hail on the project. These requirements

force contractors to operate like union firms and disrupt the open shop contractors’ entire way of

doing business, which strongly discourages them from bidding on the project. Since less than
20 percent of the nation’s construction industry is unionized, union-only PLAs discriminate

against the vast majority of companies and their 8 out of 10 workers who choose not to joina

union, and whose hard-earned tax dollars go toward funding these projects.



T

Open shop workers are adversely affected by unjon-only PLAs, even if their employer

successfully bids and agrees to perform the contract. ‘Most union-onty PLAs limit the number of .

the company’s existing employees that may be used on the project and require all or most
workers to be hired through the union hiring halls. Regardless, all of the open shop-employees -
must agree to be represented by the designated nnion, on their terms and conditions of
employment. The worker may*have to pay a fee to utilize the hiring hall without any guarantee
of being referred for employment. Additionally, the worker often must pay dues to a union that

he o she did not choose.to join.

There are also important considerations for workers’ benefits, such.as health <‘:are- and.

pension coverage. 1f an open shop worker is lucky enough to be selected through the union

’ hiring hall, part of their wages will be-required to go to union pension and health plans, not to the
plans set up by the worlger’s employer. And, the open shop worker will likely have to utilize the
health care plan available to the union, regardless of whether or not the worker or a family
member is currently undergoing a course of treatment under the employer’s plan. Unfortunately,
the construction workers and their families get caught in the middle and may lose valuable
benefits. 1t is unfair-and.discriminatory for the federal government to permit these requirements”

- as.a condition of performing work on a project. .

Union-Only PLAs Increase Costs
Basic marketing principles tell us that decreasing competition increases costs. Union-

only PLAs have the same effect on construction costs — when you significantly reduce the

i
%
}
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number of bidders for government work, you significantly increase the costs for the contract, A
recent study conducted an analysis of bids and costs to taxpayers in Roswell Park, New York,

both before and after a project agreement was temporarily imposed in 1995, revealed that there

were 30 percent fewer bidders to perform the work and that costs increased by more than 26
percent. Far from their claim of eliminating waste, union-only contracts guarantee it, by forcing

open shop contractors to adopt inefficient union work practices and use unfamiliar workers.

In recent court decisions on the subject of public-sector PLAs, the éupreme courts of New
York and New Jersey have struck down union-only requirements for government construction
under competitive bidding laws. In these cases, both state high courts found that PLAs promote ‘
favoritism inconsistent with the principles of open bidding, except in the most extraordinary
circumstances. The same principles of guaranteeing open and competitive bidding to prevent
favoritism exist under the federal Competition in Contracting Act. And, contrary.to claims by
PLA proponents, the Supreme Court’s Boston Harbor decision only declared PLAs not
unconstitutional, the Court did not examine whether union-only PLAs violate open competition

requirements under competitive bidding laws.

I have personally witnessed the negative impact of union-only Project Labor Agreements.
I have seen first-hand how they discourage open shop contractors from bidding and increase

taxpayers’ costs on public projects over and above the prevailing wage requirements.
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Thereds:No Evidence to‘Suppon'Claims for Union-Only PLAs .

o Proponents claim that union-oniy PLAs are necessary hecause only union contractors.are
equipped to-perform:and man such work:
There is'no documented evidence to support this theory. Many of our nation’s largest
contractors are open shop, and many of our nation’s hospitals, banks and office buildings are
built by open shop contractors who perform to the utmost standards of quality.' There is also"
no demonstrated :liﬁ'erence in the skill level of union and non-union workers and
productivity is not determined by unionization. Additionally, recent OSHA statistics show
that open shop contractors have better safety mco@s with fewer fatalities than their union .

counterparts.

¢ Ithasalso been claimed that union-only PLAs will ensure local employment:
There is nothing to support this claim, and in fact it has been found be quite-the opposite.
The union’s use of craftsmen to perform both unskilled and semiskilled work often requires
them to import “travelers” from outside of the state. Union deployment essentially requires -
that skilled craftsmen perform nearly all the work involved in an expansive definition of a job
- even though much of the work is semiskilled or even unskilled. Open shops have a greater
ability to hire and train locally for their projects. One of the major competitive advantages

open shop companies have over unions is their ability to deploy manpower more efficiently:
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e Union-only PLAs are also promoted as a requirement to ensure labor peace:
This is a coercive negotiating tool — by threatening labor unrest, unions create the very

problem which they then contend can be addressed through a PLA. The government cannot

and should not allow itself to be coerced by such threatened labor unrest. And, if unions
attempt to disrupt their work, it is a matter for the appropriate police and labor relations
agencies to address, not a reason for agreeing to blackmail. Moreover, no specific federal

| projects have been identified where labor “disharmony” has delayed or interfered with

constriiction or could not be addressed by other lawful means. Union-only contracts are
completely unnecessary to achieve the alleged goal of “labor peace” on government projects.

Open shop contractors do not have this threat — because open shop workers do not strike.

‘What we know about union-only PLAs - which is documented in the AFL-CIO Building and

Construction Trades Department “model” PLA language -- is that they include requirements
forcing contractors to operate like unionized companies. For example the “model” PLA states

that all contractors must:

: o Recognize the unions as “the sole and exclusive bargaining representatives of all craft

employees™;
o Be bound by the “referral facilities maintained by the unions” when workers are required;
o Agree that all employees of the contractors “shall become members of the union”; and,
o Agree that none of the contractors or subcontractors can subcontract work to companies

who do not agree to become a party to the PLA and perform work under its terms.
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Each of these provisions makes it difficult for open shop contractors to perform the work and
discourages them from bidding on the project, in effect serving as preferential policy for
unionized contractors. PLAs do NOT guarantee lower costs, rigorous performance standards,or
eliminate wasteful and burdensome requirements. - A union-only contract only guarantees that
any worker who does not agree to be represented by a union cannot work on the project.

.

There is no justification for the government to embrace such a discriminatory policy by
requiring or even encouraging union-only PLAs. In April 1997, President Clinton issued an .
internal memorandum encouraging agencies to use PLAs. This April, Vice President Gore
announced, along with Transportation Secretary Rodney Slater, that federal agencies such as the
Department of Transportation will “aggressively pursue” linking federal construction projects to
union firms. This is a wasteful and discriminatory policy aimed at serving a single special
interest. Use of union-only PLASs effectively eliminates 80 percent of the competition and helps
grant a monopoly on federal contracting to unions and unionized contractors. This is at the
expense of all taxpayers, who ultimately share the burden of higher public construction costs

through and it violates the legislative intent of Congress to guarantee full and open competition.

Conclusion
Union-only Project Labor Agreements are purely political initiatives, which guarantee no

benefits to the government. or-taxpayer. It is completely inappropriate for the federal government
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to require, encourage or promote such a policy. This only promotes'a system of favoritism for
unionized contractors. If a union company can bid competitively without a union-only Project

Labor Agreement, why is one necessary?

ABC strongly opposes union-only requirements as a condition of awarding public
construction contracts. It is outrageous that our nation’s top government officials endorse
policies and programs that specifically grant special treatment to big labor. Unions do not
deserve preferential treatment or set-asides. Every American has the right to make a living and
have equal access to federal work, regardless of organizational membership. It is un-American
to spend our tax dollars c.m a policy that blatantly discriminates against 80 percent of workers.
We must instead guarantee open competition and competitive bidding for all public projects, to
ensure that contracts go to those who will do the best work at the best price, regardless of their
1abor affiliation. Every American deserves the opportunity to compete, win and execute work
based on merit — not because of race, gender, union affiliation, or any other discriminatory

factor.

The Administration’s efforts to “encourage” all agencies use union-only Project Labor
Agreements is bad public policy and certainly has a negative impact on our nation’s open shop
construction industry and particularly small, women- and minority-owned businesses by
discouraging. Our nation’s policies should clearly demonstrate it is unlawful for any government

agency to require a contractor or subcontractor to adopt a union-only Project Labor Agreement as
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a condition of performing work on a construction project. On behalf of ABC, I urge Congress tq
prevent such preferential treatment in the federal contracting process by stopping the
Administration’s efforts to encourage union-only PLAs and by passing open competition
legislation to ensure equal opportunity for all Americans to compete for work on government

construction projects.

Attachment
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The Case against Union-Only
Project Labor Agreements on
Government Construction Projects

MAURICE BASKIN*
Venable, Baetjer, Howard & Civiletti, Washington, DC 20005

1. Introduction ,

In recent years, a coalition of labor unions-and their political allies has engaged in a
concerted effort to impose union-only project labor agreements (PLAs) on a wide
variety of public construction projects. This effort has been challenged by taxpayers,
open-shop contractors, and business groups, leading to many lawsuits and much polit-
ical debate. My paper sets forth the case against union-only PLAs in the public sector.

As explained below, PLAs restrict the award.of government contracts only to
the minority of contractors who are willing and. able to enter into. collective bargain-
ing agreements. PLAs thereby promote special- interest favoritism and .undermine
fundamental principles of open.competition for government work. Imposition-of
union-only-PLAs inherently reduces the number of bidders and increases the costs of
government construction. with no concomitant public benefits.

¢ PLAs discriminate against 80 percent of the donstruction industry’s employees
who are not members of any labor union and who do not desire union representation.
PLAs interfere with the work practices of both union and nonunion contractors by
establishing a protected enclave of mandatory union-only government work. Finally,
adoption of PLAs as a means of insuring “labor peace” ignores other legitimate
methods of achieving the same objective and. in effect, rewards extortionate threats -
of labor violence.

For each of these reasons, union-only PLAs have been found to violate competi-
tive bidding laws in a number of states, particularly those whose highest courts have
focused on the issue. A number of cases remain pending, however, and the Clinton
Administration has recently brought the federal-government into the legal thicket sur-.
rounding PLAs. Nevertheless, as a matter of law and public policy. union-only PLAs
should be avoided by public agencies in most, if not all, circumstances for the rea- -

sons discussed below.

1. A Brief History of Unions-and PLAs in the Construction Industry

Union-only PLAs, contrary to some claims. have only rarely been-imposed on gov- -
ernment projects prior to this decade. In this regard, it is important to distinguish

JOURNAL OF LABOR RESEARCH
Volume XIX. Number 1 Winter 1998
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shall. when contracting by negotiation. insert the clause . . . Compelition in Subcontracting. in solicitations
and contracts when the contract amount is expected to exceed the small purchase limitation. . . " FAR
§52.244 -5 requires the contracting officer to insert clause in all contracts which states: The Contractor
shall select subcontractors (including suppliers) on a competitive basis to the maximum practical extent
consistent with the objectives and requirements of the contracl”

MThere have been no federal cases«directly construing the merits of union-only PLAs under the Competi-
tion in Contracting Act. The only case where the issue was raised. Phoenix Engineering. Inc. v. MK Fer-
guson. 966 F. 2d 1513 (6th Cir. 1993). was ultimately dismissed on grounds of lack of standing. without
reaching the merits of the issuc. The GAOQ has rendered ambiguous and contradictory opinions on the
issue of union requirements. all predating CICA. Compare To the Secretary of Defense. 42 Comp. Gen. |
(1962) with Anderson & Wood Co.. 83-1 CPD 4395 (1983).




